SECTION-BY-SECTION ANALYSIS OF

THE COMMUNICATIONS OPPORTUNITY, PROMOTION, AND ENHANCEMENT ACT OF 2006 (H.R. 5252)

Section 1. Short title; table of contents 

Section 1 establishes the short title of the bill as the `Communications Opportunity, Promotion, and Enhancement Act of 2006.' 

Section 101. National cable franchising 

Section 101(a) of the bill amends the Communications Act of 1934 (the Communications Act) by adding new Section 630, which creates a national cable franchising regime. 

`Sec. 630. National Cable Franchising.' 

New Section 630(a) allows an eligible person or group to elect a national franchise in lieu of a local franchise, statewide franchise, or OVS authorization to provide cable service. The bill leaves intact the option for the person or group to operate under such local and statewide franchises or an OVS certification. A person or group with such authority to provide video services may continue to do so, or may elect a national franchise to provide cable service in a franchise area consistent with the provision of new Section 630. If such a person or group elects a national franchise, a local franchising authority may not require the person or group to obtain any other authority in order to provide cable service in that franchise area. 

New Section 630(a)(1) allows a person or group to elect a national franchise in lieu of a local franchise, statewide franchise, or OVS certification if it meets the criteria spelled out in new Section 630(d). New Section 630(a)(2) requires a person or group seeking a national franchise to file a certification with the FCC identifying the local franchise areas it plans to serve, and to file subsequent certifications as it adds additional franchise areas. New Section 630(a)(3) provides that the certifications must contain basic contact information about the person or group and its local agent in each franchise area, a declaration that it is eligible for a national franchise, an identification of the franchise areas it is seeking to serve, a declaration that it will send a copy of the certifications to each local franchising authority where it plans to provide cable service, a declaration that it will comply with local rights-of-way requirements in accordance with new Section 630(f), and a declaration that it will abide by national consumer protection and customer service standards that may be enforced by the FCC and the local franchising authority in accordance with new Section 630(g). 

New Section (a)(3)(F) requires the person or group filing the certification to identify the franchise areas in which it intends to offer cable service. This will be particularly important for application of the franchise eligibility provisions of new Section 630(d) and the antidiscrimination provisions of new Section 630(h). According to the FCC, 99 percent of U.S. television households are currently passed by the facilities of an existing cable provider. Video Competition Report, at 30. This means that 99 percent of TV households are already in an existing franchise area as defined by a local franchising authority. To serve one of these households, a national franchisee must identify as one if its franchise areas in its certification one of the existing locally-defined franchise areas that contains the household. If the household falls within more than one existing franchise area, such as where the franchise areas of an incumbent cable operator and an overbuilder overlap, the national franchisee may select any of the existing franchise areas that contains the household. 

In the rare case in which a household does not fall within an existing franchise area, to serve that household, the national franchisee must have identified as one of its franchise areas a contiguous geographic area that covers the entirety of a city, county, township, or other unit of general local government where that household is situated. The phrase `unit of general local government' is defined in new Section 630(p). The Committee intends that the national franchisee may select as large or as small a unit of general local government as it wishes so long as it covers the entire geographic area within that unit of general local government, and so long as that geographic area is within the jurisdiction of only one local franchising authority. If part of the contiguous geographic area falls within an existing franchise area, however, the national franchisee must exclude from its designation of the franchise area the area already within the existing franchise area. Also, if the contiguous geographic area is within the jurisdiction of different franchising authorities, the national franchise holder must specify each area as a separate franchise area. 

The prospective franchise holder may identify as many franchise areas as it wishes in a single certification, and may add additional franchise areas in subsequent certifications. 

New Section 630(a)(4) requires the person or group to send a copy of its certification to each local franchising authority where it plans to provide cable service under a national franchise. New Section 630(a)(4) also preserves the option of a person or group to negotiate a local or statewide franchise, or operate under the OVS provisions, consistent with current law. 

New Section 630(a)(5) requires holders of a national franchise to keep their certifications up-to-date and accurate. New Section 630(a)(6) requires the FCC to keep copies of all current certifications publicly available in electronic form, such as on its web site. 

New Section 630(b) governs the effectiveness and duration of a national franchise. Under new Section 630(b)(1), national franchises take effect 30 days after filing of a completed certification. Under new Section 630(b)(2), franchises last for 10 years, and renew automatically. A franchise authority may require in the last year of the 10-year franchise that the cable operator participate in a public hearing on the cable operator's performance in the franchise area. 

New Sections 630(b)(2)(D)-(F) provide the grounds and process by which the Commission may revoke and reinstate a national franchise in a local franchise area. In particular, new Section 630(b)(2)(D) allows the FCC to revoke a national franchise for a franchise area for: (1) willful or repeated violation of Federal or state law or FCC regulations related to the provision of cable service in the local franchise area; (2) knowingly making false statements or material omissions in any FCC filing related to the provision of cable service in the local franchise area; (3) willful or repeated violation of the rights-of-way management laws or regulations of any franchising authority related to the provision of cable service in the franchise area; or (4) willful or repeated violation in the local franchise area of the antidiscrimination provisions of new Section 630(h). 

Under new Section 630(b)(2)(G), a franchise authority may file a petition with the FCC to terminate the national franchise of a cable operator that was already providing cable service but obtained a national franchise under new Section 630(d)(2) if such national franchisee becomes the only cable operator in the franchise area. 

New Section 630(c) specifies the obligations of a national franchise. Under new Section 630(c)(1), a local franchising authority may assess upon a national franchisee a franchise fee of up to 5 percent of gross revenues from cable service, the same amount it may assess under current law governing local franchises. The franchise fee is to be collected in the same fashion, and paid directly to the local franchising authority, not to the Commission. New Section 630(c)(2) requires a national franchisee to make a payment of one percent of gross revenues from cable service for support of PEG channels and iNets, as well as abide by other PEG and iNet obligations in accordance with new Section 630(e). New Section 630(c)(3) requires the national franchisee to comply with local rights-of-way requirements pursuant to new Section 630(f). New Section 630(c)(4) requires a national franchisee to comply with national consumer protection and customer service requirements promulgated under existing section 632(b) of the Communications Act and new Section 630(g). New Section 630(c)(5) requires the national franchisee to comply with the child pornography provisions of new Section 630(i). 

New Section 630(d) describes who is eligible for a national franchise. Under new Section 630(d)(1), a person or group, including an OVS operator, not currently providing cable service in a franchise area may obtain a national franchise to provide cable service in that franchise area. Under new Section 630(d)(2), a person or group, including an OVS operator, already providing cable service in a franchise area on the date of enactment may obtain a national franchise if another person or group is providing cable service in the franchise area under a local franchise, a statewide franchise, the OVS provisions of section 653, or new Section 630. 

New Section 630(e) describes requirements regarding the provision of public, educational, and governmental (PEG) channels, as well as institutional networks (iNets) used for local governmental purposes. 

New Section 630(f) preserves the authority of a local franchising authority to impose reasonable, competitively neutral, and nondiscriminatory fees and regulations for the management of its public rights-of-way with respect to the provision of cable services by a nationally franchised cable operator. 

New Section 630(g) contains the consumer protection and customer service provisions that apply to a holder of a national franchise. 

New Section 630(h) contains the antidiscrimination provisions that apply to a national franchisee. In particular, new Section 630(h)(1) prohibits a cable operator with a national franchise that provides cable service in a franchise area, as such term is defined and identified in new Section 630(a)(3)(F), from denying access to its cable service to any group of potential residential cable service subscribers in such franchise area because of the income of that group. A national franchisee is in violation of the provision if it is offering service to parts of a franchise area identified in its certification, but not to another part of that franchise area because of the income of a group in that other area. 

Under new Section 630(h)(2)(A), an LFA may file an antidiscrimination complaint with the FCC if the LFA has reasonable cause to believe that a holder of a national franchise is violating the antidiscrimination provision. Under new Section 630(h)(2)(B), the LFA must first provide the national franchisee with notice of the allegations and at least 30 days to respond so that the LFA and the national franchisee can try to resolve the dispute. During that period, the LFA may require the national franchisee to provide a written response explaining why the national franchisee does not believe it has violated the antidiscrimination provisions. Under new Section 630(h)(2)(C), the national franchisee must submit a report to the FCC twice a year describing where the national franchisee is offering cable service within its franchise areas and its progress in extending cable service to other parts of those franchise areas. 

New Section 630(h)(2)(D) requires the FCC to notify a national franchisee once a complaint has been filed. Under new Section 630(h)(2)(E), the FCC may require a national franchisee to disclose to the FCC information and documents that the FCC deems necessary in its investigation to determine whether there has been a violation. The FCC must maintain the confidentiality of such information or documents. Under new Section 630(h)(2)(F), the FCC must resolve a complaint under this subsection not more than 60 days after receipt. 

Under new Section 630(h)(2)(G), the FCC must ensure that the national franchisee extends service to the relevant group within a reasonable period of time if the FCC determines that a violation of new subsection (h) has occurred. In addition, new Section 630(h)(2)(H) provides that the FCC shall enforce new subsection (h) under Titles IV and V of the Communications Act, and may assess a forfeiture penalty of up to $500,000 per day of the violation. Any such forfeiture is to be paid to the relevant LFA. Moreover, under new Section 630(b)(2)(D)(iv), the FCC may revoke a national franchisee's authority to provide cable service in a franchise area for willful or repeated violation of new subsection (h). 

New Section 630(i) requires the FCC to promulgate certain regulations pertaining to the distribution of child pornography. 

New Section 630(j) clarifies that the leased access provisions in current law regarding the carriage of qualified minority and educational programming shall apply to holders of a national cable franchise. 

New Section 630(k) clarifies that existing restrictions on cable operator provision of two other multichannel video programming distribution (MVPD) services--multichannel multipoint distribution service (MMDS) and satellite master antenna television (SMATV) service--do not apply to holders of national franchises. New Section 630(k) also clarifies that certain existing provisions of the Communications Act allowing local franchising authorities to regulate the provision of cable services do not apply to holders of national franchises. The Committee intends that all the other existing provisions of the Communications Act that apply to cable operators shall apply in a comparable manner to holders of national franchises in accordance with new Section 630. 

New Section 630(l) clarifies that nothing in the bill prohibits a state or local government from accessing the emergency alert system of a cable operator with a national franchise. 

New Section 630(m) lays out auditing provisions intended to ensure that holders of a national franchise comply with their obligations to pay the franchise fees required by new Section 630(c)(1) of the bill, as well as the PEG and iNet support payments required by new Section 630(e)(2). 

New Section 630(n) prohibits a vertically integrated cable programming vendor from denying a holder of a national franchise access to programming solely because the national franchisee uses a shared head-end. Some providers of cable service, particularly rural phone companies, share headends to reduce their costs of providing service. New Section 630(n) is designed to prevent a vertically-integrated cable programmer from using the fact that a holder of a national franchise shares a headend as a pretext for denying program access to that national franchise holder in order to restrict competition with the vertically-integrated programmer's cable distribution business. The provision is not intended to prevent the programmer from imposing in a carriage agreement requirements designed to guard against unauthorized receipt or use of programming, to enforce program blackout obligations, to deliver regional feeds, or to require joint and several liability. 

New Section 630(o) defines `gross revenues' for purposes of calculating the franchise fee under new Section 630(c)(1) and the PEG and iNet support payment under new Section 630(e)(2). 

New Section 630(p) creates additional definitions applicable to new Section 630. New Section 630(p)(1) defines `cable operator' for purposes of new Section 630 to make clear that all holders of a national franchise under this section shall be treated as cable operators for the purposes of the rights and obligations of new Section 630. New Section 630(p)(2) defines `franchise fee.' The intent of the Committee in the definition of the term `franchise fee' under section 630(p)(2) is to preserve the rights of states to engage in all manner of taxation and the Committee does not intend to interfere with a state sovereign's ability to levy taxes of any kind. New Section 630(p)(3) defines `Internet access service.' New Section 630(p)(4) defines `unit of general local government.' 

Section 101(b) of the bill requires the FCC to implement the provisions of the bill within 120 days after enactment. 

Section 102. Definitions 

Section 102 of the bill amends certain cable definitions in the Communications Act. The definitions in current law are already technology neutral, and the mere fact that programming is delivered using Internet-Protocol technology does not mean that the programming is not `video programming' or `other programming,' that it is not provided over a `cable system,' that its provision is not the provision of `cable service,' or that its provider is not a `cable operator,' if the definitions of those terms are otherwise met. Nonetheless, the bill adds additional clarifying language in an effort to minimize litigation and to address arguments that the mere use of Internet-Protocol technology for the transmission of programming somehow removes the programming, the service, the facilities, or the provider from the ambit of the definitions. The Committee emphasizes that none of the changes to the cable definitions made by Section 102 are intended to affect the application of any of the definitions, including Section 602(7)(B) of the Communications Act (47 U.S.C. Sec. 522(7)(B)), which exempts from the `cable system' definition facilities that serve subscribers without using public rights-of-way. 

Section 103. Monitoring and reporting 

Section 103 of the bill requires the FCC to issue an annual report regarding the deployment of cable services. 

Section 201. Enforcement of Broadband Policy Statement 

Section 201 creates a new Section 715 of the Communications Act which provides the Commission with the authority to enforce the Commission's Broadband Policy Statement and the principles incorporated therein. 

`Sec. 715. Enforcement of Broadband Policy Statement.' 

New Section 715 provides the Commission with the authority to enforce the Commission's Broadband Policy Statement and the principles incorporated therein. In the policy statement, the Commission provided `guidance and insight into its approach to the Internet and broadband that is consistent with' Congress' directives to the Commission `to preserve the vibrant and competitive free market that presently exists for the Internet,' `to promote the continued development of the Internet,' and to `encourage[e] the deployment on a reasonable and timely basis of advanced telecommunications capability to all Americans.' Broadband Policy Statement, at 3 (quoting 47 U.S.C. Sec. 230(b)(2), 230(b)(1), 157 nt (incorporating section 706 of the Telecommunications Act of 1996, Pub. Law No. 104-104, 110 Stat. 56 (1996))). 

In the policy statement, the FCC adopted the following principles: 

To encourage broadband deployment and preserve and promote the open and interconnected nature of the public Internet, consumers are entitled to access the lawful Internet content of their choice. 

To encourage broadband deployment and preserve and promote the open and interconnected nature of the public Internet, consumers are entitled to run applications and use services of their choice, subject to the needs of law enforcement. 

To encourage broadband deployment and preserve and promote the open and interconnected nature of the public Internet, consumers are entitled to connect their choice of legal devices that do not harm the network. 

To encourage broadband deployment and preserve and promote the open and interconnected nature of the public Internet, consumers are entitled to competition among network providers, application and service providers, and content providers. 

The FCC adopted these principles `subject to reasonable network management.' Broadband Policy Statement, at n.15. While the Commission did not adopt rules in the policy statement, SBC agreed to abide by the principles for two years as a condition of its acquisition of AT&T, and Verizon agreed to abide by the principles for two years as a condition of its acquisition of MCI. Thus, the principles apply today to the network management of two of the largest broadband providers in the United States. 

New Section 715(b)(1) provides that the Commission's Broadband Policy Statement shall be enforced by the Commission under Titles IV and V of the Communications Act. New Section 715(b)(2) gives the FCC the ability to impose a forfeiture penalty of up to $500,000 per violation of the Broadband Policy Statement. 

New Section 715(b)(3) provides that the Commission has exclusive authority to adjudicate any complaint alleging a violation of the policy statement and the principles incorporated therein. Thus, a complaint alleging a violation of the policy statement could not be adjudicated by a State Public Utility Commission. The language set forth in section 715(b)(3) in no way adversely affects the ability of any Federal court to exercise its jurisdiction. It also does not affect the applicability or enforceability of the antitrust laws. The FCC is required to complete an adjudicatory proceeding under this section no later than 90 days after receipt of a complaint. If the FCC determines that a violation of the policy statement and the principles incorporated therein has occurred, the Commission has the authority to require the entity subject to the complaint to comply with the Broadband Policy Statement and the principles incorporated therein. 

New Section 715(b)(4) provides that, while the Commission has the authority to adopt procedures for the adjudication of complaints alleging a violation of the Broadband Policy Statement or the principles incorporated therein, the Commission does not have the authority to adopt or implement rules or regulations regarding enforcement of the policy statement and principles. It is appropriate to provide the FCC with explicit authority to adjudicate complaints regarding the Commission's Broadband Policy Statement and principles, but not to permit the FCC to promulgate anticipatory, prescriptive rules governing network management by broadband service providers. The broadband market is still a nascent market with rapidly-evolving technology. The FCC could not possibly anticipate how the market will evolve. As a result, anticipatory rules would freeze investment and innovation in broadband networks. 

Given the rapid evolution of Internet technology and services and the absence of actual and widely-occurring problems, it is appropriate to limit the FCC's enforcement authority with respect to the broadband principles to an adjudicatory process. The FCC is very familiar with implementing policy through an adjudicatory process rather than rulemaking, and has done so effectively in a number of areas. There is ample precedent for the Commission to address any concerns about network management by broadband operators through case-by-case adjudication rather than through rulemaking. 

In the indecency context, the FCC has emphasized the importance of case-by-case determinations. In its 2001 Indecency Policy Statement, for example, the FCC explained that `[i]n determining whether material is patently offensive, the full context in which the material appeared is critically important.' In re Industry Guidance On the Commission's Case Law Interpreting 18 U.S.C. Sec. 1464 and Enforcement Policies Regarding Broadcast Indecency, File No. EB-00-IH-0089, 16 FCC Rcd 7999, 9 (2001). The FCC observed that it was `difficult to catalog comprehensively all of the possible contextual factors that might exacerbate or mitigate the patent offensiveness of particular material.' Id. Nonetheless, the FCC believed that a review of adjudications could provide a set of factors that would help to define offensiveness: the Commission found that each case `presents its own particular mix of [factors],' and that a comparison of cases helps to show `the weight these considerations have carried in specific factual contexts.' Id. at para 10. 

The benefits of a case-by-case review by the FCC rather than a rulemaking are not limited to the indecency context. With respect to pole attachments, the FCC has rejected a request to adopt `more specific rules regarding pole attachment in rights-of-way and wireless pole attachments.' In re Implementation of Section 703(e) of the Telecommunications Act of 1996, CS Docket No. 97-98, Consolidated Partial Order on Reconsideration, 16 FCC Rcd 12103, at para. 43 (2001). The FCC explained that it was not `persuaded that our current rules are not satisfactory to provide all parties a process by which they may seek appropriate remedies when negotiations for attachments fail.' Id. at para. 45. Furthermore, the FCC stated that it was `prudent to gain experience through case by case adjudication to determine whether additional guiding principles or presumptions are necessary or appropriate, and this will be accomplished through our existing complaint procedures.' Id. 

In a proceeding involving radio-frequency emissions, the Commission determined that `[w]e also conclude that the other issues raised in the RF Procedures Notice are best addressed through case-by-case adjudication, and we therefore terminate our consideration of these issues in the rulemaking context. In light of developments since the RF Procedures Notice was released, we now believe that binding rules globally resolving these issues are neither necessary nor appropriate.' In re Procedures for Reviewing Requests for Relief from State and Local Regulations Pursuant to Section 332(C)(7)(B)(V) of the Communications Act of 1934, WT Docket No. 97-192, Report and Order, 15 FCC Rcd 22821, 2 (2000). 

In another radio-frequency emissions proceeding, the Commission asserted that `[w]e will not adopt a specific `impractability' standard as proposed in the Further Notice as we cannot predict at this time the full range of practical considerations that may be interposed. Instead, the Commission will resolve these matters on a case-by-case basis.' In re Amendment of Parts 21, 43, 74, 78, and 94 of the Commission's Rules Governing Use of the Frequencies in the 2.1 and 2.5 GHz Bands Affecting: Private Operational-Fixed Microwave Service, Multipoint Distribution Service, Multichannel Multipoint Distribution Service, Instructional Television Fixed Service, and Cable Television Relay Service, Gen. Docket No. 90-54, Second Report and Order, 6 FCC Rcd 6792, 23 (1991). 

In addition, in a proceeding regarding video dialtone (an earlier attempt to use telephone networks to provide video services), the FCC found that `[w]e have repeatedly declined to set fixed standards regarding the size and duration of video dialtone proposals to determine whether they constitute trials or commercial offerings, and we do so again here. We continue to believe that a `case-by-case review of video dialtone proposals better serves the public interest and will allow video dialtone to develop according to market forces.' In re Application of The Southern England Telephone Company For Authority pursuant to Section 214 of the Communications Act of 1934, as amended, to construct, operate, own, and maintain facilities to test a new technology for use in providing video dialtone service in specific areas in Connecticut, File No. W-P-C-6858, Order and Authorization, 9 FCC Rcd 7715, 12 (1994). 

To the extent that the Commission should be explicitly granted any authority to resolve complaints involving network management by broadband operators, a case-by-case adjudicatory process is even more appropriate with respect to broadband services than with the communications issues referenced above. The nascent broadband market is characterized by rapidly-changing technology. With such a fluid market, the Commission could not possibly create regulations that reflect the market dynamics in the future. Broadband operators would be forced to plan any potential service or technological upgrades around regulations frozen in time. Such rules would halt broadband investment across the United States and across technological platforms. 

In particular, imposing non-discrimination requirements, as the Markey Amendment offered and rejected during both the subcommittee and full committee markups of the COPE Act would have done, could further exacerbate the problems created by the existence of anticipatory rules by prohibiting broadband operators from creating innovative new services and capabilities to distinguish themselves from other operators. As the FCC found when it decided to remove all vestiges of common carrier and non-discrimination regulations that required wireline broadband providers to share their facilities with unaffiliated Internet Service Providers, `the record shows that the existing regulations constrain technological advances and deter broadband infrastructure investment by creating disincentives to the deployment of facilities capable of providing innovative broadband Internet access services * * * fast-paced technological changes and new consumer demands are causing a rapid evolution in the marketplace for these services. Wireline broadband carriers are constrained in their ability to respond to these changes in an efficient, effective, or timely manner as a result of the limitations imposed by these regulations.' In re Appropriate Framework for Broadband Access to the Internet over Wireline Facilities, CC Docket No. 02-33, Report and Order & Notice of Proposed Rulemaking, 20 FCC Rcd 14853, 19 (2005). In addition, the Markey Amendment would impose non-discrimination requirements on services such as cable-modem services and Internet backbone services that have never been subject to such requirements. 

New Section 715(c) requires the Commission to complete a study within 180 days of enactment regarding whether the objectives of the policy statement and the principles incorporated therein are being achieved. This study should inform the Committee regarding whether any violations of the policy statement and principles are occurring. The Committee expects that consumers will continue to have access to lawful Internet content, applications, and services of their choice and will be able to attach devices to access such content consistent with the policy statement. If the Commission's study demonstrates otherwise, further Committee action will be necessary. 

Section 301. Emergency services; interconnection 

Section 301 creates two new sections to the Communications Act of 1934. New Section 716 requires VOIP providers to offer 911 and E911 services to consumers, and new Section 717 permits VOIP service providers to assert the rights, duties, and obligations of telecommunications carriers for the purpose of interconnecting with telecommunications carriers. 

`Sec. 716. Emergency Services.' 

New Section 716 requires VOIP providers to offer 911 and E911 services to consumers where technologically and operationally feasible. Until the FCC's regulations implementing new Section 716 are promulgated, the FCC's existing regulations that apply to VOIP service providers, other than the regulations as they apply to new customers, remain in effect. New Section 716(b) ensures that VOIP providers are granted access to the infrastructure and databases necessary for them to provide E911 services to consumers where such access is technologically and operationally feasible. A VOIP service provider may obtain access to such infrastructure pursuant to new Section 717 as described below. Consistent with new Section 716(e), the Committee expects for such access to be provided without unreasonable delay to enable VOIP service providers to comply with the requirements and deadlines imposed by this section. 

New Section 716(c) provides that a VOIP service provider is required to make 911 service available to new customers within a reasonable period of time. For all new customers not within the geographic areas where a VOIP service provider can immediately provide 911 service to the geographically-appropriate Public Safety Answering Point (PSAP), a VOIP service provider, or its third-party vendor, shall have no more than 30 days from the date the VOIP provider has acquired a customer to order connectivity to the selective router. In such areas, the VOIP service provider must provide 911 service, or E911 service where the PSAP is capable of receiving and processing such information. 

For all new customers not within the geographic areas where the VOIP service provider can immediately provide 911 service to the geographically-appropriate PSAP, a VOIP service provider is required to provide 911 service either through an arrangement mutually agreed to by the VOIP service provider and the PSAP or through an emergency response center with national call routing capabilities. Either of these options must ensure that 911 service is provided 24 hours per day from the date the VOIP service provider acquires a customer until the provider can provide 911 service to the geographically-appropriate PSAP. 

Before providing service to a new customer not within a geographic area where the VOIP service provider can immediately provide 911 service to the geographically-appropriate PSAP, such provider must provide such customer with clear notice that 911 service will only be available as described above. A VOIP service provider may not acquire a new customer within a geographic area served by a selective router if, within 180 days of first acquiring a new customer in such area, the provider does not provide 911 service, or E911 service where the PSAP is capable of receiving and processing such information, for all existing customers served by the selective router. 

New Section 716(e) provides that, in determining whether (1) the provision of 911 and E911 service by VOIP service providers and (2) access to the infrastructure and databases necessary for VOIP service providers to provide E911 service are technically and operationally feasible, the Commission shall take into consideration available industry technological and operational standards. 

New Section 716(h) requires the FCC to establish an emergency routing number administrator within 30 days. New Section 716(i) requires a report on the migration to a national IP-enabled emergency network. 

`Sec. 717. Rights and Obligations of VOIP Service Providers.' 

New Section 717(a) of the Communications Act that permits VOIP service providers to assert the rights, duties, and obligations of telecommunications carriers for the purpose of interconnecting with telecommunications carriers. Facilities-based VOIP service providers are granted the same rights, duties, and obligations as a requesting telecommunications carrier under sections 251 and 252 of the Communications Act. The term `facilities-based VOIP service provider' means an entity that provides VOIP service over a physical facility that terminates at the end user's location and which such entity or an affiliate owns or over which such entity or affiliate has exclusive use (including through access to unbundled network elements). An entity or affiliate shall be considered a facilities-based VOIP service provider only in those geographic areas where such physical facilities are located. 

Other VOIP service providers are granted the same rights, duties, and obligations as a requesting telecommunications carrier under sections 251(b), 251(e), and 252. New Section 717(a)(3) clarifies that a telecommunications carrier may use interconnection, services, and network elements obtained pursuant to sections 251 and 252 from an incumbent local exchange carrier (as such term is defined in section 251(h)) to exchange VOIP service traffic with such incumbent local exchange carrier regardless of the provider originating such VOIP service traffic, including an affiliate of such telecommunications carrier. 

Under new Section 717(b), a VOIP service provider and a manufacturer of equipment for such services have the same rights, duties, and obligations with respect to access by persons with disabilities as a requesting telecommunications carrier and a telecommunications equipment manufacturer, respectively, under sections 225, 255, and 710 of the Communications Act if such service, or the equipment used for such service, is marketed as a substitute for telecommunications service, telecommunications equipment, customer premises equipment, or telecommunications relay services. This provision is intended to ensure that VOIP service is accessible to the disabled to the same extent that traditional telephone service is accessible to the disabled. The Committee does not intend, however, to suggest that VOIP services are `telecommunications services,' which are generally subject to Title II of the Communications Act, or that VOIP service providers must provide disability access using the same technologies used by telecommunications carriers. 

Under new Section 717(c), a VOIP service provider is required to provide clear and conspicuous notice to a customer, prior to the installation or number activation of VOIP service, that the customer should notify his or her emergency response system provider after installation of the VOIP service and arrange for a test of such system, and that a battery backup is required for the customer premises equipment installed in connection with the VOIP service in order for the signaling of such system to function in the event of a power outage. 

Section 401. Government authority to provide services 

Section 401 prohibits states from prohibiting or having the effect of prohibiting public providers such as local government from providing telecommunications, information, or cable services. States and localities may not grant any preference or advantage to a public provider of such services that a state or locality owns, controls, or with which it is otherwise affiliated. Public providers of such communications services must abide by the same laws and regulations as commercial providers of such services. Not later than one year after the date of enactment, the Commission must submit a report on the status of the provision of telecommunications services, information services, and cable services by public providers of such services. 

Section 501. Stand-alone broadband service 

Section 501 creates a new Section 718 of the Communications Act that prohibits a broadband service provider from requiring a subscriber, as a condition on the purchase of any broadband service, to purchase cable service, telecommunications service, or VOIP service offered by the provider. 

`Sec. 718. Stand-alone Broadband Services.' 

New Section 718 of the Communications Act prohibits a broadband service provider from requiring a subscriber, as a condition on the purchase of any broadband service, to purchase cable service, telecommunications service, or VOIP service offered by the provider. However, nothing in new Section 718 requires a broadband service provider to offer a stand-alone version of broadband service at the same price at which it offers such service bundled with other services. 

Section 502. Study of interference potential of broadband over power line systems 

Section 502 requires the Commission to complete a study on the interference potential of broadband over power line systems. 

Section 601. Development of seamless mobility 

Section 601 requires the Commission to further the development of seamless mobility, which is defined as the ability of a communications device to select between and utilize multiple Internet protocol-enabled technology platforms, facilities, and networks in a real-time manner to provide a unified service. Within 120 days of enactment, the Commission must implement a process for streamlined review and authorization of multi-mode devices that permit communication across multiple Internet protocol-enabled broadband platforms, facilities, and networks. 

The Commission is required to undertake an inquiry to identify barriers to the achievement of seamless mobility. Within 180 days after the date of enactment of this Act, the Commission is required to report to the Congress on its findings and its recommendations for steps to eliminate such barriers.

