Communications, Promotion, and Enhancement Act of 2006

“Current law no longer reflects the technological and competitive reality. Congress has a responsibility to update our communications laws. The notion behind America’s cable laws is that competition doesn’t exist, but with new competitors preparing to enter the ongoing race between cable and satellite, the law needs to change.”
House Commerce Committee Chairman Joe Barton (R-TX) upon unveiling the 
Communications, Promotion, and Enhancement Act of 2006

On March 27, 2006, House Commerce Committee Chairman Joe Barton (R-TX) released a new version of a bill he hopes will be the vehicle for updating the country’s communications law. The Communications, Promotion, and Enhancement Act of 2006 would, in part, prevent regulations from slowing the entry of new competitors into the pay-TV services market. Specifically, the bill would 1) create a nationwide approval process for pay-TV services; 2) require Internet-based telephone services to offer 9-1-1 capabilities while ensuring Internet telephone providers have access to all necessary 9-1-1 infrastructure and technology; 3) clarify the FCC authority to prevent Internet service providers from blocking or degrading any content or applications delivered over the public Internet; 4) preserve municipalities’ right to collect up to a five percent fee from pay-TV providers; and 5) allow cities and towns to develop their own broadband networks.

With the support of House Republican leaders including House Speaker Dennis Hastert (R-IL), if any major telecommunication reform bill passes through the House during this Congress, it is likely to be this one. Below is a summary of the 34-page bill (see full text of bill at http://www.benton.org/benton_files/barton%20bill.pdf) as well as a look at what might be missing from this effort to reform US telecom policy.
I.
National Cable Franchising

The bill would create a new, national franchising option for cable operators and new entrants like AT&T and Verizon. New entrants could begin offering competitive video services across the country 30 days after making a brief filing with the Federal Communications Commission. Current cable television operators would continue to be bound by their existing municipal franchises until a nationally-franchised system began offering service locally at which time they could opt-into a national franchise themselves by making a similarly brief filing with the FCC and the local franchising authority.  The national franchise has very few requirements:

· A statement on the name, location of national headquarters and local agent, directors and principal executive officers of the company making the application along with a description of services to be offered.
· The service area must already served by a cable television system. Areas not served by a cable operator would need a traditional franchise locally negotiated. 
· Payment of franchise fees. 
· The competitive provider would be required to provide the same channel capacity on its system as the existing cable operator for public access, educational and governmental (PEG) channels and pay 1 percent of gross revenues for support of PEG and institutional networks.  Cities, villages and townships may require one additional PEG channel every 10 years, but a cable operator may not be asked to construct a new institutional network. PEG increases may not exceed one channel or 10 percent of the PEG channel capacity of the past 10 years.
A national franchise would be granted 30 days after the application is submitted and would last for 10 years, but would be automatically renewed upon expiration. The FCC could revoke a franchise for four reasons: 1) willful or repeated violation of Federal or state law or FCC regulation concerning cable service; 2) false statements made to the FCC; 3) willful or repeated violations of local rights-of-way management laws or regulations and 4) violation of antidiscrimination law with respect to cable franchises.

Within 120 days of enactment of the legislation, the FCC would be required to adopt national consumer protection and customer service standards for enforcement locally by cities, villages and townships, subject to nominal enforcement-related fees and appeal to the FCC, which would be required to issue a final decision within 30 days.  

On April 5, 2006 the House Subcommittee on Telecommunications and the Internet adopted, on a voice vote, the following Manager’s Amendment to Title I.

With respect to PEG, the amendment: 

· Modifies the bill to allow the FCC to determine the number of PEG channels a holder of a national franchise must carry not only in areas where there is no other cable operator, but also in areas where there are other cable operators but none have been required to carry PEG channels. 

With respect to the definition of Gross Revenues, the amendment:

· Strikes the provision excluding from gross revenues the charges for managing the public rights-of-way. 

With respect to Auditing, the amendment:

· Modifies the bill to allow the FCC to require national franchisees to file periodic reports with the FCC and the franchising authority for purposes of verifying compliance with the franchise fee and PEG/iNet contribution requirements. 

· Modifies the bill to allow the FCC or the franchising authority to audit the national franchisee's books and records once every twelve months to ensure accurate payment of the franchise fee and PEG/iNet contributions. The procedures will be determined by the FCC. 

· Modifies the bill to allow the franchise authority to recover its reasonable auditing costs if the audit reveals an underpayment of at least a certain percentage, to be established by the FCC. 

· Deems a fee to have been paid in full if not reviewed by a franchising authority within three years. 

With respect to Definitions, the amendment:

· Out of an abundance of caution, clarifies the definitions in the bill to make sure that it is, in fact, applicable to certain providers of video service.   This is in response to concerns raised by a number of diverse parties throughout this debate.  

With respect to Anti-discrimination Enforcement, the amendment:

· Will add additional, strong anti-discrimination enforcement language. 

In addition, the Subcommittee adopted an amendment offered by Rep Cubin which allows co-ops and small telephone companies to pool their resources to share the costs of the head-end of the video distribution system – therefore allowing small companies to bring more choice and competition to rural areas.

The Subcommittee adopted an amendment offered by Rep Bilirakis which clarifies that the ability to determine franchise fees lies with local franchising authorities, capped at 5%.

The Subcommittee adopted an amendment offered by Rep Stupak dealing with child pornography on the Internet. 

The Subcommittee adopted an amendment offered by Rep Inslee which requires local public hearings at the time of a franchise renewal.

II.
Net Neutrality

The legislation gives the FCC authority to enforce its broadband policy statement and principles when it receives a complaint that the principles have been violated. On September 23, the FCC concluded that it has the jurisdiction necessary to ensure that providers of telecommunications for Internet access or Internet Protocol-enabled (IP-enabled) services are operated in a neutral manner.  Moreover, to ensure that broadband networks are widely deployed, open, affordable, and accessible to all consumers, the Commission adopted the following principles:

· To encourage broadband deployment and preserve and promote the open and interconnected nature of the public Internet, consumers are entitled to access the lawful Internet content of their choice.

· To encourage broadband deployment and preserve and promote the open and interconnected nature of the public Internet, consumers are entitled to run applications and use services of their choice, subject to the needs of law enforcement.

· To encourage broadband deployment and preserve and promote the open and interconnected nature of the public Internet, consumers are entitled to connect their choice of legal devices that do not harm the network.   

· To encourage broadband deployment and preserve and promote the open and interconnected nature of the public Internet, consumers are entitled to competition among network providers, application and service providers, and content providers.
After reviewing a complaint, the FCC would be able to issue an order that a violating entity comply with the above principles. 

In addition, within 180 days of enactment of the legislation, the Commission is to submit a study to Congress regarding whether the objectives of the broadband policy statement and principles are being achieved.

On April 5, the Subcommittee adopted a Manager’s Amendment on Title II.
 

With respect to the Enforcement of the Broadband Policy Statement and Principles, the Manager's Amendment:

· Requires the FCC to resolve any complaint regarding a violation of the broadband policy statement and principles within 90 days. 

· Raises the penalty limit for a fine under this section to $500,000 per violation and ensures that the FCC has the full benefit of Titles IV and V of its enforcement authority. 

· Markey noted that the FCC’s broadband policy statement does not address the question of non-discrimination against web content or services.  The Barton bill prevents the FCC from promulgating any rules on net neutrality, thereby preventing them from enforcing the policy principles. 

· Eshoo echoed Markey’s comments, saying it could fundamentally change and negatively impact the future of the Internet.

· The Manager’s Amendment passed on a voice vote

III.
Internet Telephone Service (VoIP) & Emergency Services (911)

The legislation states that VoIP providers have the duty to provide access to emergency telecommunications services – what we all know as dialing 911 on any phone. The FCC is directed to issue rules within 120 of enactment to ensure compliance with this duty. The law ensures that VoIP providers will have access to necessary E-911 infrastructure in order to provide these services. 
On April 5, the Subcommittee adopted a number of amendments concerning Title III. 1) Rep Gordon offered an amendment aimed at speeding the deployment of emergency 911 services over Internet telephone service (VoIP). 2) Rep Stupak offered an amendment on FCC reporting requirements. 3) Rep Pickering offered an amendment to protect the rights of cable and competitive telephone companies offering VoIP to interconnect and have access to numbers and dialing parity. 4) Rep Inslee and Engel offered amendment to ensure that VoIP providers offer the same services to deaf and hard-of-hearing persons as other telephonic services. 5) Rep Boucher offered an amendment that assures that consumers can purchase stand-alone DSL or cable, without being required to subscribe to other services offered by the broadband provider. 
IV.
Municipal Broadband Networks

The legislation states that neither federal or state statute or regulation may prohibit any public provider of telecommunications service, information service, or cable service from providing such services to any person or entity. But any government in the provision of these services may not grant any preference or advantage to these providers. 

V.
What’s Missing?
On Franchising (Title I)

· The legislation does not include the buildout requirements sought by Democrats on the House Commerce Committee to ensure that there isn't digital "redlining." Thus Democrats argue that the bill allows a national franchisee to use public rights-of-way in a community but serve only select neighborhoods within the community.

· Another provision left out but included in earlier drafts would have barred cable operators from slashing rates only in those sections of a community where the phone company had initiated service.

On Network Neutrality (Title II):

· High Tech leaders and Committee Democrats have been critical because the bill leaves out FCC authority to establish any future rules needed to ensure that consumers can use the device, service and application of their choice over their broadband network.  

On VoIP 911 (Title III)

· Public safety leaders, like the National Emergency Number Association, have pointed out several key provisions that are in other VoIP 911 bills but missing from this one including 1) liability parity for ensuring that Public Safety Answering Points (PSAPs) and providers are given equivalent liability protection, and 2) provision to accelerate the transition from today's circuit switched 9-1-1 system (which was not designed for wireless or IP-based 911 calls) to a next generation IP-enabled 9-1-1 system.

On Municipal Broadband (Title IV)

· Nothing missing that has been reported in the press to date.
Many thanks to Dawn Holian at Common Cause for her notes on the April 5 House Subcommittee on Telecommunications and the Internet votes.

� This means a cable operator may not deny access to its services to any group of potential residential subscribers because of the income of that group. Critics point out that the language of the bill does not define the geographic area across which this standard applies. Consequently, it fails to have any meaningful impact.


� Summary of the Manager’s Amendment from Eggerton, John Franchise Bill Gets Another Makeover Broadcasting & Cable 4/4/2006 (http://www.broadcastingcable.com/index.asp?layout=articlePrint&articleID=CA6322046).


� Ibid.
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