FCC’s 2006 Media Ownership Proceeding
On June 21, the Federal Communications Commission (FCC) adopted a Further Notice of Proposed Rulemaking (Further Notice) that seeks comment on how to address the issues raised by the U.S. Court of Appeals for the Third Circuit in Prometheus Radio Project v. FCC, which two years ago stayed and remanded several media ownership rules that the FCC had adopted in its 2002 Biennial Review Order.  The Further Notice also opens a comprehensive quadrennial review of all of the media ownership rules, as required by statute.
The Further Notice details the issues raised in Prometheus regarding the FCC’s earlier decisions and rationale. It discusses, and invites comment on, the rules that the court remanded:

· Should the Commission revise the limits adopted in the 2002 Biennial Review Order on the number of stations that can be commonly owned in one market, or is there additional evidence or analysis available now upon which the Commission can rely to further justify the limits adopted then?

· Similarly, in order to address the court’s concerns, should the Commission revise these numerical limits or is additional evidence available to further justify them?

· How should the Commission address radio/television and newspaper/broadcast cross-ownership issues?
Below is a brief summary of thee issues being addressed and specific questions the FCC raises in the Further Notice.

I.
Overarching Questions

A. Competition, Diversity and Localism

In 2003, the FCC determined that its long-standing goals of competition,
 diversity,
 and localism
 would continue to guide its actions in regulating media ownership. In the 2006 proceeding, the FCC confirms that these policy objectives also will guide its actions now.  Concerning localism, for example, the FCC’s Media Bureau will compile a summary of the comments in its ongoing localism proceeding and submit it into this proceeding. In the current proceeding, the FCC asks whether competition, diversity, and localism would be better addressed by employing an alternative regulatory scheme or set of rules.
B. Minority Ownership
The U.S. Court of Appeals for the Third Circuit noted that the FCC deferred consideration of certain proposals for advancing ownership by minorities.  The FCC therefore seeks comment on the proposals to foster minority ownership advanced by the Minority Media and Telecommunications Council (MMTC).
   The FCC asks: Are any of these proposals effective and practical ways to increase minority ownership?  If so, how could they best be implemented?  Does the FCC have the statutory authority to adopt them?  Are there any constitutional impediments to adoption?  Are there any other alternatives that the FCC should consider that would be more effective and/or would avoid any statutory or constitutional impediments?   
More generally, the FCC urges commenters to explain the effects, if any, that their ownership rule proposals will have on ownership of broadcast outlets by minorities, women and small businesses.  
C. Additional Issues

The FCC urges commenters to discuss the potential effects, if any, of the broadcast ownership rules currently in effect, and any changes proposed in this proceeding on:  advertising markets, the ability of independent stations to compete, the availability of family-friendly and children’s programming, the amount of indecent and/or violent content broadcast over-the-air, and the availability of independent programming. The FCC also seeks comment on the impact of new technologies and providers such as digital video recorders, video-on-demand, and the availability of television programming and music on the Internet on media consumption and ownership issues.
II.
Local TV Ownership Rule

The FCC’s local TV ownership rule provides that an entity may own two television stations in the same market if at least one of the stations in the combination is not ranked among the top four stations in terms of audience share, and at least eight independently owned and operating commercial or non-commercial full-power broadcast television stations would remain in the market after the combination.
However, in its 2003 media ownership decision, the FCC determined that non-broadcast media compete with broadcast television stations
 and contribute to viewpoint diversity in local markets and that the local TV ownership rule could not be justified because it did not account for these contributions. The FCC revised the local TV ownership rule to permit an entity to own up to two television stations in markets with 17 or fewer television stations, and up to three television stations in markets with 18 or more television stations.
 The FCC retained the prohibition on combinations involving more than one station ranked among the top four in the market, thus prohibiting combinations in markets with four or fewer television stations. The 2003 media ownership decision also modified the FCC’s criteria for waiver of the local TV ownership rule. Although the FCC stated that it would continue to allow entities to seek a waiver if at least one of the stations in the proposed combination is failed, failing, or unbuilt,  it removed the requirement that the waiver applicant demonstrate that there is no buyer outside the market willing to purchase the station at a reasonable price.
On review, the court upheld the FCC’s determination that “broadcast media are not the only media outlets contributing to viewpoint diversity in local markets.”  But the court noted that “it seems that the degree to which the Commission can rely on cable or the Internet to mitigate the threat that local station consolidations pose to viewpoint diversity is limited.”   The court remanded the numerical limits of the new rule for further justification.  The court also remanded for further consideration the FCC’s elimination of the requirement to demonstrate that no out-of-market buyer is reasonably available when seeking a failed, failing, or unbuilt television station waiver.  
In light of the court’s decision, the FCC now asks, Should the limits on the number of stations that can be commonly owned adopted in the 2003 decision be revised, or is there additional evidence or analysis upon which the FCC can rely to further justify the limits it adopted?  The FCC also invites comment on the court’s remand of the elimination of the requirement that waiver applicants demonstrate that there is no reasonably available out-of-market buyer.  Should the requirement be reinstated?  Is it unduly burdensome?  Are there less burdensome means of ensuring that unnecessary concentration of ownership does not occur?  Has the requirement had an effect on minority and/or female ownership of broadcast stations?

III.
Local Radio Ownership Rule
In the 2003 media ownership decision, the FCC retained the local radio numerical limits and the AM/FM service caps that Congress adopted in the 1996 Act. Under these limits, an entity may own, operate, or control  
· up to eight commercial radio stations, not more than five of which are in the same service (i.e., AM or FM), in a radio market with 45 or more radio stations; 
· up to seven commercial radio stations, not more than four of which are in the same service, in a radio market with between 30 and 44 (inclusive) radio stations; 
· up to six commercial radio stations, not more than four of which are in the same service, in a radio market with between 15 and 29 (inclusive) radio stations; and 
· up to five commercial radio stations, not more than three of which are in the same service, in a radio market with 14 or fewer radio stations, except that an entity may not own, operate, or control more than 50 percent of the stations in such a market.   
The FCC determined that its old methodology for defining radio markets and counting stations in the market was flawed as a means to protect competition in local radio markets. The FCC therefore modified the definition of a local radio market by adopting an Arbitron Metro market definition,
 where Arbitron markets exist.   The FCC decided to include non-commercial stations when determining the number of radio stations in a market for purposes of the ownership rules.   The FCC also decided to attribute certain radio station Joint Sales Agreements (“JSA”).

The court concluded that the FCC’s decision to replace the older methodology with Arbitron radio metro markets was “in the public interest” and that the decision was “a rational exercise of rulemaking authority.”  The court also upheld the FCC’s attribution of JSAs.  The court further held that the FCC had justified its decisions to count noncommercial stations in defining the size of a market and to restrict the transfer of grandfathered combinations except to certain eligible entities. However, the court remanded the FCC’s decision to retain the existing specific local radio ownership limits.  The court held that the limits were unsupported by the FCC’s rationale that they ensure five equal-sized competitors in most markets.   The court held that the FCC had failed to justify five as the appropriate benchmark and did not reconcile that benchmark with the Department of Justice/Federal Trade Commission Merger Guidelines it had used to derive the local TV ownership limits.  The court also stated that the FCC had failed to show that the limits ensured that five equal-sized competitors have emerged or would emerge under the numerical limits.   The court further faulted the FCC for not explaining why it could not take “actual market share” into account when deriving the numerical limits.  Finally, the court held that the FCC did not support its decision to retain the AM subcaps.
In light of the court’s ruling, the FCC now asks: Should the numerical limits be revised, or is there additional evidence that could be used to further justify the limits?  If the limits are revised, what revisions are appropriate?  Should there be additional tiers?  How should the FCC address the court’s concern that the limits adopted do not account for actual market share?  Should the rule still seek to ensure a specific number of competitors in a market, and, if so, what is the appropriate benchmark for that number?  Should the FCC retain the AM/FM subcaps?  Finally, the FCC seeks comment on whether the local radio ownership rule currently in effect is necessary in the public interest as a result of competition.  
IV.
Cross-Media Limits

The newspaper/broadcast cross-ownership rule prohibits common ownership of a full-service broadcast station and a daily newspaper if the broadcast station’s service area completely encompasses the newspaper’s city of publication.

In the 2003 media ownership decision, the FCC concluded that neither the newspaper/broadcast cross-ownership rule nor the radio/television cross-ownership rule was necessary in the public interest as the result of competition.   
The FCC replaced these rules with a single set of cross-media limits:

· The FCC prohibited newspaper/broadcast and radio/television cross-ownership in markets with three or fewer television stations;

· In markets with between four and eight stations, the FCC held that an entity may own a combination that includes a newspaper and either a) one television station and up to 50 percent of the radio stations that may be commonly owned under the applicable radio cap, or b) up to 100 percent of the radio stations allowed under the applicable radio cap.   
· In markets with nine or more television stations, cross-media combinations would be permitted without limit, so long as they comply with the applicable local television and local radio caps.   
The FCC held that parties may seek a waiver of these limits if they can demonstrate that an otherwise impermissible combination would enhance the quality and quantity of broadcast news available in their market.
The court affirmed the FCC’s decision to eliminate the newspaper/broadcast cross-ownership rule, but concluded, that the specific limits selected by the FCC were not supported by reasoned analysis.  The court found, for example, that the FCC placed too much weight on the Internet in its measure of diversity in local markets, irrationally assigned outlets of the same media type equal market shares. The court also remanded for further consideration the Commission’s decision to assign all outlets within the same media type equal market shares.

In light of the court’s ruling, the FCC asks for comment on its measure of diversity in local markets, called the Diversity Index. The FCC is now tentatively conclude that the Diversity Index is an inaccurate tool for measuring diversity and will not rely on it to justify changes to the existing cross-ownership rules. The FCC asks: Should limits vary depending upon the characteristics of local markets? If so, what characteristics should be considered, and how should they be factored into any limits?  Are there aspects of television and radio broadcast operations that make cross-ownership with a newspaper different for each of these media?  If so, should limits on newspaper/radio combinations be different from limits on newspaper/television combinations?  Are the newspaper/broadcast cross-ownership rule and the radio/television cross-ownership rule necessary in the public interest as a result of competition?  
V.

Dual Network Rule

The FCC’s dual network rule provides “a television broadcast station may affiliate with a person or entity that maintains two or more networks of television broadcast stations,” but prohibits a merger between or among the “top four” networks.  In the 2003 media ownership decision, the FCC determined that the dual network rule was necessary in the public interest to promote competition and localism and retained the rule. The FCC now seeks comment on whether the dual network rule remains necessary in the public interest as a result of competition.

VI.

UHF Discount

The FCC’s UHF Discount Rule holds that Ultra High Frequency (UHF) stations (TV channels 14 through 69) are considered to reach only 50 percent of the households that a Very High Frequency (VHF) station (TV channels 2 through 13) reaches, even though the majority of consumers receive identical UHF and VHF signals over cable or satellite. The rule was first instituted before the days of pay TV and was adopted to encourage the adoption of UHF technology.  
The FCC seeks comment on whether it should retain, modify, or eliminate the UHF discount.  

Filing Period

The FCC is accepting comments in the media ownership proceeding until Friday September 22, 2006. Reply comments in the proceeding will be accepted until Tuesday November 21, 2006.
� The FCC has relied on the principle that competitive markets best serve the public because such markets generally result in lower prices, higher output, more choices for buyers and more technological progress than markets that are less competitive. In general, the intensity of competition in a given market is directly related to the number of independent firms that compete for the patronage of consumers.


� Diversity advances the values of the First Amendment, which, as the Supreme Court stated, "rests on the assumption that the widest possible dissemination of information from diverse and antagonistic sources is essential to the welfare of the public." The FCC has elaborated on the Supreme Court's view, positing "the greater the diversity of ownership in a particular area, the less chance there is that a single person or group can have an inordinate effect, in a political, editorial, or similar programming sense, on public opinion at the regional level."


� “Localism” is defined as the airing of “programming that is responsive to the needs and interests of their communities of license.”


� See attachment.


� In a 2002 ruling, Sinclair Broadcast Group, Inc. v. FCC, the U.S. Court of Appeals for the District of Columbia Circuit found that the FCC had not justified its exclusion of non-broadcast media from its count of independent owners for the eight-voice threshold under the local TV ownership rule


� These numerical limits on television station ownership were intended to ensure that there would be at least six equal-sized owners of television broadcast outlets in most markets.


� An Arbitron radio market can consist of up to three geographic areas: 1) Metro Survey Area (Metro or MSA), 2) Total Survey Area (TSA) and, if applicable, 3) Designated Market Area (DMA). These areas are composed of sampling units which generally correspond to a single county or county equivalent, but may also consist of a portion of a county, known as a split county. Each Arbitron Radio Market Report includes a map of the counties and split counties that comprise the survey area(s) applicable to that market. The map is keyed to show which counties make up the Metro, TSA and, where applicable, the DMA.


� Recognizing that there could be some existing combinations of broadcast stations that would exceed the revised ownership limits, the Commission grandfathered existing combinations of radio stations, existing combinations of television stations, and existing combinations of radio/television stations.
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